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Right to a clean environment: Several
answers, unending questions (1)

In this article, Lanre Fagbohun, Associate Professor,
Ojo, our guest columnist, traces man'’s relationship
revolution era when, according to him,
era, when everything changed, leading to
conference gave international recognition to

HE word “right” has sey

eral connatations both in

meaning and cassification,
Asanoun, and taken in a concrele
Mrﬂ'ﬁgl]t'ﬂl;_m ; nﬁuﬂ'inﬁfjns
a power, priv s faculty or de-
l‘mmiﬂl'a.tchtﬁmc persanand
incident upon another, As an ad-
jective, the term “right"” means
ust, moraily correct, consonant
with ethical prinsiples or mules of
positive law, Itis the oppasite of
wrong. unjust, llegal.

In o parrower significaion, il is
an inlerest or title in an object of
ﬁa] iy, a just and legal claim to

,use or enjoy it or to convey
or donate it as the person in whoam
it inhwres may please. In the con-
E:l ﬂfrgu.r ﬁmul:je, mFE :_1:I;rz af

wioed “right” is e lines
of our f'trstngcﬁrﬁtiani.mg

If we go by the degradation that
our environment has suffered
oNer years, and the extent to
which this has tively affected
thi %ua.'litynf our life, it will be an
il yype For anyone to assert, that
the Existi:éﬁ safeguards of our
right to a clean environment are
a mate. As one commentator
righ dv puts it, in the developing
world, environmenial concerns
are aften perccived as a luxury.,
Without the problems of foad

and poverty, econgmic
inefficiencics, corruption, lack of
basic social facilities and infra-
shructure, it is easy to be troubled
by the more esoteric concemns o
the environment. The more -
ingr ismues of human Life and death
will necessarily take precedence,

Mo one will suggest that the in-
dividual has no rights in regard
to the protection of the poviron-
ment at present, rather, it {5 tat
thuse he possesses are grossly in-
adzz{_::te to enable him confrant
the challenges that developmaent,
economie growth, science and sci-
entific research, technological ad-
vancement and capitalism have
wrought on the enwironment, The
irony is that man’s explottative at-
titude towards the earth and its
natiiral resournces, which no doubi
have provided and continue to
Provide ¢normous benefts to hige
mankind is what has concomi-
tantly manifested awesome nega-
tive impacts.

If wee Tetumn o the provinee of
"right” it would e seen that be-
fore the rights of a citizen can be
safepuarded, those rights must
I':Lrsf%e formulated, in the case of
right to a clean environment, the
formulation is what has proved
to be the most difficult, In this
regard, the pertinent question that
have continue t0 gnaw al us are
which way is the rF il o elean en-
\fircnmrl.‘.ﬁ?ntrmin ? How far do
we wish it to run? Are we satis-
fied with the way it is runrundg?

consideration of these funda-
mental guestions is beyond the

ovinge of any one diseipline.
Mevertheless, 1t is only Wwhen
these questions have been an-
awered that we shall be abde 1o
define the purpose, function and
wrbit of environmental law and
environmental justice in the glo-
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ral environment that we have all
found ourselves.

Prior to the industrial revalution,
not much of Importance was at-
tached to the issue of right to a
healthy environment, is5 o a
large extent was because peaple
lived close to the carth. This ap-
parently prompted Rachel Carsan
to note in ber fmoes classic Htled
Sitent Sprinhf thar, “If the Bill of
Rights contains no guaramess that
o citizen shall be secure against le-
thal poisons distributed either by
privite individuals or by public
nfficials, it is surcly only because
aur forefathers, despite their con-
siderable wisdom and foresight,
;.‘ﬂul.d conceive of ne such prob-
em”.

As a result of the industrial revo-
lution the scenario changed. The
systom of resource use became sig-
nificantly inefficient, thus, giving
rise to depletion of the nakural re-
source basg and large scale social
inequities and imbalances in the
natural system.  In the search for
solution Some commentators have
argued that the right to a clean en-
vironment is in the nature of “hu-
man rights”, Some others, like the
deep ecologists have argued that it
5 more i hu::lunim ::.E] uniwmal;
rights. A thil 1p has posite
ll%:ilr It weuld fm\r?min ihe cat-
epary of fundamental norms which
59 by the name of the doctrine of
jus copens.

For ¢ who see the rdght to a
clean environment as a human
right, they trace its origin to the
Stockholm Conference of 1972
where intermational recognition
was first given o the concept of
Eri#hl. to a healthy environment.

at Conference adopted whatlater
became known as the Stackholm
Declaration with jts 26 principles,
Principle 1 of the Declaration linked
vovirenmental protection to -
fman right norms in its assertion of
nean’s [i|m1d:|menl.:i! right to free-
dom, eq;miity and adequate condi-
tions of Life, in an enviedaument of a
quality that permils a life of dig-
nity anc wullpbr_'in v and he bears a
solemn responsibility to protect
and improve the environment for
present and fulure generations,

For two decades, the abave ap-
proach which in ling with the “in-
dispensability theary” viewsd en-
vironmental tection as a pre-
candition to the enjoyment af in-
ternalionally guarantead human
rights held sway, By 1992, and fol-
lowing the Conference of Ria de
Jaeico on Environrment and Devel-
opment the paradigm shift of the
subject of the environmendt i is re-
fation o husan rights stasled 1o
wvigw certain human rights such as
right to life, health, water, food,

man lived
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to the environment from pre-industrial
close to the earth, to post-industrial
the Stockholm Conference in 1972. The

man'’s right to a clean environment.

develupment, shelter and housing,
information and participation,
work, culbure, family life, equity,
non-discrimination, properfy
ameng others, as essential efg-
ments o achioving environmen-
1al protection,

To this first ’m%h the recent
event of March, 2 when the
United Mations Human Rights
Council linked rights o the issucs
of Climate Change was a further
shift in the paradigen. With that
development, the Tight 10 a safe
and heallthy enviconment began
o emerpe a5 an independent sub-
stantive human right

Bor the second group who view
tha right o a clean envirorment
asa universal right, they angue that
human rights are but one type of
ri%ht. namely, these righis one
holds by virhize of E:-ein? a person,
Mot all rights held by human be-
ings are human rights. For in-
stamce, contractual and constiba-
tiomal rights are held by human

irgs, they are not necessar-
ily human rights. They are rights
of persons without being “human
ights". They therefore contend
that while the right {o a clean ¢n-
vironment s an impoctant sight,
it does not amount to a “human
right”, ¢ comceive that since
the right is concerned with the cel-
lective survival of all human bes
ings, it cerfainly is more funda-
mentally impartant than indi-
vidual human rights.

Predicated on the above, they
comchade that the right to a cleat
enviromment is beat viewed as a
survival need, and thus, a “univer-
sal” right. Plainly, to speak of a
universal right is to speak of a uni-
versal duty. As part of the uni-
verse, all humans havea rghttoa
ciean environment, bul to say they
have this right is to alsa impose
un all humans the duty of respect-
ing the enviccrunent in a holistic
and inlerconnected manner e,
wilh its constiluents of peoples
animals and plants.

Of course, the mmediate cbstacle
to realizing the above s that it
wantld re-open not only the debate
betwesn anthropoceninists on the
one hand and ecocentrists on the
other hand, it would also brin
inte view the theory of anima
rights pursuant to which some
would drgue that singe the concept
of rights extend from human ke
ings toanimalsand plants, animals
have the full rights of hemans and
it is therefore impermissille for
man to kill or cat them

For those who consider the rfght
b o clean environment as a nonm

which no deggrdation is pers
mithed, their ph.-ﬂh'qn is that the
right s 50 basic that nations should

nat be at liberty not to chserve it
In this rd, they contend that if
the prolubition on the appressive
use af force, the principle of non-
discriminag Hoo an ds of race,
and the rule against the slave trade,
piracy, and genoclde are all intee-
national noms that are considered
T bre s cogens, then, there is con-
zeivably no reasan why the norms
of good environmental bebaviour
a0 basic and fundamental to the fu-
ture of the planet should be cat-
cgorized in such a way that nations
can da as they please about follow-

inge Ehom,

ng Articie 53 of the Vienna Con-
wvention on the Law of Treates, a
!rr:at!.' is vioid if, at the time of its
conelusion, it conflicts with a
rumplor{}nnrm of general inter-
national law. A peremptory norm
i a norm accepied and recognized
by the intemational community of
States as a whale as a norm from
which no derogation is Permitted
and which can be modified anly
by a subsequent norm of general
intermational law having the same
character. While thepe is no a
ma1tamun};Eub]jcishiaboutw ich
principles fall within the category
of fundamental norms, there is a
general consensus that such a cat-

[ exists
%‘\O:Eclt 64 of the same Vienna
vention provides that “if a new
peremptory norm of general inter-
national faw CICTEes, any exist-
ing treaty which ls in conflict with
that norm becomes void and ter-
minates”. The implication of this
is that there exists both flexibility
and scope for dynamic develop-
ment of principles o meel chargs
ing drcumstances, Consequantly,
the udvocate of the right to clean
environment as a fundamental
noem argue that the doctrine of jus
cogens is capable of wider devel-
opiment in this direction. The pain-
ful face is, striking as these argu-
ments are, there is as yet no ag-
thorilative exposition or applica-
tion of the doctrine of jus cogens to
ke challenges that an wnclean en-
vironmunt poses for the very sur-
vival of the human race.

IF i leawe eloquence and pas-
sion, what becomes clear is that at
present the unending theoretical
debate about the nature of a right
ta clean enviromment is rumning.
more in the direction of being rec-
ognized a5 a human rght. While
we may wish it to run more as a
fundamental norm of infernational
law, this apparently is not the rea-
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i.t%nn arel .

hig takes us to the point af
whether we are satisfied with the
way it is running. At the global
level, this would appear o be so.
Foe instance, the énvirenment is

‘By Acticle 53 of the Vienna Convention on the Law of Treaties, a treaty is
void if, at the time of its conclusion, it conflicts with a peremptory norm of
general international law. A peremptory norm is a norm accepted and
recognised by the intemational cormm unity of States as a whole as a norm
from which no derogation is permitied and which can be modified only by

a subsequent norm of general international law having the same character’
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mentioned directly in Article 12
{2} of the International Covenant
on Economic, i Cuiltural
Rights (ICESCR) on the right to
health, The steps to be faken by
the State Parties to the Covenant
to achieve the full realization of
the right to health shall include
thuse necessary for the improve-

ICESCR is mot alone. Other
treaties of potential glabal appll-
cation that have linked the right
to a healthy and elean enviton-
ment to human rght are the 1985
Vienna Convention for the Protec-
tion of the Orone Layer, the 1987
Montreal Protocol on substances
that Deplete the Ozone Layer, the
1989 Basel Convention on the Con-
tro] of Transboundary Movernents
of Hazardous Wastes and Their
Disposal, the 1992 Framework
Convention on Climate Chan
and the 1992 Convention on Bio-
logrical Diverslty.
ttemational fribunals have noe
been leit behind in ensuring that
the world benefit from a link be-
tween environment and huwman
rights. In 1989, for example, the
rited Mations Sub-Commission
on the Prevention of Discrimina-
ticn and Protection of Minorities
received two complaint from the

US based Sicrra Club Legal De-
Fund on the right to health
and the right toa h iy envingn.

ment. One of the cases relate 1o the
%ﬁsuni N.:lt\m‘ 1[{:].1;}; in Ezuador.

¢ complaint challenged a pros
posal by a US oil com b builed
an access road In Yasuni Mational
Park, The plan of the road wis
such that it would divide the terri-
tory of the indigencus Huaorani
Indians and in the process damage
their culture and way of Life. Tﬁf
report claimed that the road con-
struction would violate among
ather rights, the right to self-de-
termination and the rights to life
and health,

In the cotrse of the prmdh'f,
a representative of Friends of the
Earth and the Sierra Club Legal
Drfence Fund made a statement o
the Sub-Commission urging its
members to pay atlention to the
izsue of human rights and the en-
vironment. In response, the Sub-
Commission adopled a draft deci-
sion on the subject inted
a Special Rapporteur b study the
relation between the envirnnment
and human rights, In the final e
port of the Special Ra ur she
recogmized that the right to health
includes protection from national
hazards aond freedom from pollu-
tion, including the right to ad-
equale sandtation.  She explained
that the term “hcalthy environ-
ment” hos been generally inter-
preted o mean that e énviron-
mient must be healthy in itself (eco-
logrical balance) as well as health-
ful, winich n.’\iui:e:i that it is con-
ducive w0 healthy living.
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